TEMPORARY CONSTRUCTION EASEMENT 

FOR PEDESTRIAN SIDEWALK

This Temporary Construction Easement For Pedestrian Sidewalk (the “Agreement” or "TCE") is made as of the ____ day of _________, 2011, by and between KEYBANK NATIONAL ASSOCIATION, a national banking association, organized and existing under the laws of the United States of America, and ultimate successor-in-interest to the Key Bank of Maine, having its principal offices at the Key Tower, 127 Public Square, MC: OH-01-27-0200, City of Cleveland 44114-1306, County of Cuyahoga and State of Ohio, whose mailing address for all purposes hereunder is:  P.O. Box 94839, Cleveland, OH 44101-4839 (hereinafter referred to as "Grantor" or "Key"), and the TOWN OF CAPE ELIZABETH, Maine, a municipality in the County of Cumberland and State of Maine, having a mailing address of 320 Ocean House Road, Cape Elizabeth, Maine  (hereinafter collectively referred to as "Grantee" or "Town").  Grantor and Grantee are sometimes hereinafter jointly referred to as the "Parties"; or referred to in the singular as a "Party", as the context requires.

R E C I T A L S:


A. 
The Town is extending the sidewalk and constructing other improvements on Shore Road and is acquiring a ten feet wide permanent easement (hereinafter referred to as the "Permanent Easement" or the "Permanent Easement Area") from Grantor under and across a portion of Grantor's property (hereinafter referred to from time-to-time as "Grantor's Property" or the "Property") situated at 1234 Shore Road, in the Town of Cape Elizabeth, County of Cumberland, and State of Maine.  The Permanent Easement Area on Grantor's Property is more particularly shown and depicted as a black hatched area on the survey drawing attached hereto as Exhibit A, and made a part hereof. 

B.
In order to facilitate and enable the construction of a five feet wide sidewalk, lighting improvements, performing necessary grading, and providing a grassed esplanade between the sidewalk and Shore Road, the Town will require from Grantor a ten (10) feet wide temporary construction easement ("TCE") over the same path as the Permanent Easement Area (hereinafter, the "PEA") depicted on Exhibit A. The TCE area on and across Grantor's Property is more particularly shown and depicted on Exhibit A as the same black hatched area (the "TCE Area") which represents the PEA. 

C.
Key is willing to grant a TCE to the Town upon the terms and conditions hereinafter set forth.


NOW, THEREFORE, in consideration of the foregoing recitals, the mutual promises and covenants of the parties herein, and other valuable consideration, the receipt and sufficiency of which is hereby acknowledged by both Parties, and intending to be legally bound, the parties hereby agree as follows:

1.
Grant of TCE.  SUBJECT TO THE TERMS AND CONDITIONS SET FORTH in this Agreement, Licensor hereby grants to Town and/or Town's contractor(s) a license for ingress and egress, and permission to enter upon, over, and across the TCE Area for the construction of the Facilities within the PEA (the "TCE Purpose"), all at the Town's sole cost and expense. The Town shall be solely responsible for cleaning up any spills or leaks of affluent from the sewer line onto Grantor's Property from whatever cause and for returning Grantor's Property to its pre-spill or pre-leak condition.  The TCE hereby granted to Town is non-exclusive, temporary, and not one of lease, and does not give Town or Town's representatives any right, title or interest in or to the TCE Area.  Key's employees and agents reserve the right to use and exercise its rights of ownership over the TCE Area for all purposes not inconsistent with the TCE Purpose of, and the Town's reasonable exercise of its rights under this Agreement.

2.
Term of TCE. This Agreement shall commence on of the last to occur of the following the events:  (i) the date of bilateral execution hereof by the last party to do so, and (ii) the date that Town presents to Key a certificate(s) of insurance evidencing that the coverages required of Town in accordance with Section 8 of this TCE are in full force and effect.  Licensor shall be deemed to have delivered possession of the TCE Area to the Town and the Town shall be deemed to have accepted possession of same on the Commencement Date.  This Agreement shall expire upon the date of full completion of the Town's Work (the "Expiration Date").  

3.
Continuous Access to Grantor's Property.  Town acknowledges, understands and agrees that Grantor’s Property is zoned for commercial uses, and is used, as of the date of this grant of temporary entry, as a commercial banking center which conducts banking and financial services operations, including, without limitation, drive-through banking services, branch banking, brokerage, investment, insurance and other financial services to the general public and to businesses.  It is understood and agreed by Town that this Agreement does not grant or give Town any right, authority, or permission, whatsoever, (i) to disconnect or cut-off or obstruct at any time any utilities serving Grantor’s Property; or (ii) to block or obstruct a continuing means of pedestrian and vehicular ingress, egress and regress to and from Grantor's Property from Shore Road; or (iii) to create a nuisance on Grantor's Property. To ensure that both the north and south driveways to Grantor's Property from of Shore Road have continuous access to Grantor's Property at all times, Town warrants and covenants to Grantor that it shall instruct its contractors, and ensure that its contractors instruct all of their subcontractors, that only one half of each of the two driveways serving Grantor's Property may be closed at any time during construction.
4.
Town's Affirmative Duties.  The Town, at its sole cost and expense:


(A)
shall construct, install, operate, maintain and repair the Facilities and complete all other related work (the "Work"); shall take reasonable actions and precautions to protect the facilities from damage, destruction or vandalism; and 


(B)
shall retain and protect the existing improvements on Grantor's Property adjacent to the TCE Area; and


(C)
shall replace and restore any and all damaged or destroyed improvements and landscaping resulting from Town's exercise of its rights under this Agreement, including, but not limited to, trees, sod, grass, lawn, shrubbery and other landscaping on Grantor's Property to substantially the same condition they were in prior to Town performing its Work under this Agreement.  


(D)
shall promptly take all necessary actions to abate any and all nuisances or hazardous conditions caused by or resulting from its Work.
5.
Condition of Property.  In exercising its rights under this Agreement, Town agrees to accept Grantor’s Property and all improvements thereon in their "AS-IS, WHERE IS" condition and state of repair, including, but without limitation, latent and patent defects.  Town agrees that Grantor has made no warranties or representations as to the condition, repair, or fitness of Grantor’s Property for the exercise of the right of entry purposes within the TCE Area, nor are any said warranties or representations intended to be made by Grantor by this instrument.  Town shall assume all risk of loss, damage to or destruction of personal property, construction materials, vehicles, machinery, tools and equipment situated on in or under the TCE Area.  In exercising its rights under this Agreement, Town understands and agrees that it shall do so and perform all of Town’s Work on the TCE Area at Town’s sole cost, expense and risk.  Town or its contractors shall be responsible for obtaining, at Town’s sole cost and expense, any and all permits required by law to perform Town’s TCE Purpose within the TCE Area or to otherwise exercise the TCE Purpose.  


6.
Waste & Alterations/Covenant Against Liens.  Town shall not commit or suffer waste, loss or damage to be committed upon the Grantor’s Property, including the TCE Area, and, except as authorized by this Agreement, shall make no alterations to Grantor’s Property or the TCE Area.  No general contractor or subcontractor, or agent of the Town shall be deemed to have been granted authority or power to cause or permit any lien or encumbrance of any kind whatsoever, whether by act of Town, operation of law or otherwise, to attach to or be placed upon the TCE Area or Grantor’s Property.  In case of any such lien attaching, or claim thereof being asserted, Town shall be deemed to have committed an act of default and Grantor, at Grantor's sole option and without any duty or obligation to do so, take all action necessary to release and remove such lien by payments, bond or otherwise (without any duty to investigate the validity thereof), and Town shall promptly, upon notice, reimburse Grantor for all sums, costs and expenses, including reasonable attorney's fees and other costs incurred by Grantor in connection with the discharge and removal of record of any such lien(s).

7.
Indemnification and Waiver of Claims.

A.
Indemnification.  Town agrees to indemnify, defend and hold Grantor harmless from and against any and all liabilities, losses, damages, claims, expenses, actions, judgments and costs, of any kind, including reasonable attorneys' fees and court costs, which Grantor may incur arising from or attributable to (a) any breach of any provision of this TCE by Town or Town's employees, agents or contractors (collectively, "Town's Representatives"); (b) personal injury to or death of persons, and/or damage to or destruction of property caused by or in any manner connected with the negligent exercise of any right conferred upon Town hereby, or the negligent act or omission of Town or Town's Representatives in the exercise of the TCE Purpose, whether sustained by Town or Grantor, or their respective representatives, or by any other persons or corporations which seek to hold the Grantor liable; or (c) any release or threatened release by Town or Town's Representatives of any Hazardous Substance (as hereinafter defined in Section 11.1

B.
Waiver of Claims.  In consideration of Key’s grant of this TCE and other valuable consideration, the receipt of which is hereby acknowledged by Town, Key and the Key Related Parties shall not be liable for, and Town hereby waives, any and all claims for loss or damage to Town's property and for theft or damage to Town's personal property while on Key's Property.  Town warrants and represents to Key that  the Town's PACIF Coverage Document (i.e., the Town's comprehensive general liability and property damage insurance coverage) will also cover any and all claims for loss or damage to or theft of personal property of the Town's contractors within or adjacent to the TCE Area while on Key's Property, as well. 
8.
INSURANCE.  

A.
Town's Public Liability Insurance.  Town shall at all times maintain occurrence-form Commercial General Liability (“CGL”) insurance, or its equivalent on Insurance Service Office form CG 00 01 or its equivalent, at a combined single limit of $1,000,000 per occurrence for bodily injury and property damage combined, subject to at least a $2,000,000 general aggregate, with “KeyBank National Association and its parent corporation KeyCorp as additional insureds.”  The CGL insurance shall cover premises/operations, products/completed operations, contractual liability and personal injury liability; provide that such liability insurance is primary and not contributory to any comparable liability insurance coverage maintained by any of the additional insureds; and provide that the policy covers the contractual liability of Town as set forth in Section 7.A. above. 

B.
Property Insurance. Town shall maintain property insurance insuring Town's personal property against loss due to causes typically insured against under "all risk" or "special causes of loss" policy forms, at a limit equal to the full insurable value thereof, with coinsurance waived and permitting the insured to waive subrogation rights prior to loss. 

C.
Automobile Liability Insurance.  Town shall maintain business automobile liability insurance covering bodily injury and property damage arising from any vehicle owned, leased, hired or borrowed in connection with Town's operations at the Premises, at a combined single limit of $1 million per occurrence.

D.
Town's Worker’s Compensation.  Town shall comply with workers' compensation laws of the State of Maine, and shall maintain employer's liability insurance at limits of $1 million per accident for injury by accident, $1 million per employee for injury by disease, and $1 million aggregate for injury by disease.

E.
Waiver of Subrogation.  Town hereby expressly waives any right of recovery against Grantor for any loss, damage or destruction of Town's property which is insured under the policies Town is required to maintain, notwithstanding that the damage may be due to the negligent acts or omissions of Grantor, Grantor's agents or employees.  Town shall place Town's respective insurance with companies that will agree to acknowledge, by endorsement to the policies of the insured if necessary, that the insurance will not be invalidated should the insured waive in writing prior to a loss any or all right of recovery against any party for loss occurring to the property described therein. 
F.
Policies and Certificates.  All of the insurance coverages required of Town by this Section 8 shall be in form and with companies Licensed in the state in which the Premises is located and reasonably satisfactory to Grantor.  The policy or policies or duly executed certificate or certificates of insurance for the same , including a copy of the required additional insured provisions or endorsements, shall be deposited with Grantor upon the full execution of this TCE and upon renewals of such policies not less than thirty (30) days prior to the expiration of the term of such coverage. 

G.
Failure to Insure.  If Town fails to maintain any insurance, which Town is required to maintain pursuant to this Section 8, Town shall be in default of this TCE and liable to Grantor for any loss or costs resulting from such failure to maintain.  Town may not self-insure against any risks required herein to be covered by insurance.  
H.
Representation.  Grantor makes no representation that the limits of liability specified to be carried by Town under this Section 8 are adequate to protect Town.  In the event Town believes that any such insurance coverage called for under this TCE is insufficient, Town shall provide, at its own expense, such additional insurance as Town deems adequate.  

I.
Contractor Insurance.  At all times on and after the Commencement Date, Town represents and warrants to Grantor that it shall require and enforce as a condition precedent to entry upon the TCE Area by any and all contractors of Town, that such contractors are in full compliance with all liability insurance requirements, including, but without limitation, commercial general liability insurance requirements, and minimum limits, governing the contract between Town and said contractors, as set forth in the Town's construction and material specifications applicable to said contract.  Town shall require all contractors working in or upon the TCE Area to include KeyBank National Association and KeyCorp as additional insureds under their commercial general liability insurance.

9.
Town's Employees.  Town shall have no authority to employ any persons as agents or employees for or on behalf of Grantor for any purpose without Grantor's prior written consent.  Neither Town, Town’ Representatives, nor any other persons performing any duties or engaging in any work at the request of Town upon the TCE Area or Grantor’s Property shall be deemed to be employees or agents of Grantor.


10.
Notices.  Whenever a provision is made under this Lease for any demand, notice or declaration of any kind, or where it is deemed desirable or necessary by either party to give or serve any such notice, demand or declaration to the other party, it shall be in writing and served either personally or sent by United States mail, certified, postage prepaid, or by pre-paid nationally recognized overnight courier service, addressed at the addresses set forth below or at such address as either party may advise the other from time to time. 


To Grantor:

KeyBank National Association






Attn.:  Eastern Portfolio Analyst—PID 3594





P.O. Box 94839






Cleveland, Ohio 44101-4839

To Town:


Town of Cape Elizabeth, Maine
Attn.: Michael K. McGovern, Town Manager
320 Ocean House Road
Cape Elizabeth, ME 04107-0060 

or at such other address as Town or Grantor may theretofore by written notice to the other have designated for the service of such notice.  Notices given hereunder shall be deemed to have been given on the date of personal delivery (or the first business day thereafter if delivered on a non-business day) or three (3) days after the date of certified mailing or the next business day after being sent by overnight courier, provided that the sender can evidence proof of receipt of such notice.  If the sender is unable to provide such proof, notices given hereunder shall be effective upon actual receipt only.


11.
Compliance With Law/Waste/Hazardous Waste. Town shall have no responsibility for environmental contamination, which is either pre-existing or not caused by Town.  In exercising its right of entry purpose and performing its Work on, in and at the TCE Area, Town and Town’s Representatives shall at all times comply with all provisions of any federal, state, or local law, ordinance or regulation applicable to Town’s right of entry purpose and Work within the TCE Area.  Additionally, Town shall not bring or permit to be brought or kept in or on the TCE Area or Grantor’s Property any firearms or any inflammable, combustible, corrosive, caustic, poisonous, toxic or explosive substance, or Hazardous Substance, cause or permit any odors to permeate in or emanate from the TCE Area, or bring onto, store, or dispose of any material on the TCE Area or Grantor’s Abutting Property in violation of federal, state or local law or regulations including, but not limited to, Resource Conservation and Recovery Act.  Town shall be responsible for the lawful disposal of any of its wastes, including hazardous wastes or toxic wastes, produced from Town’s Work on the TCE Area which, in the absence of Town’ Work on the TCE Area, would not otherwise have been produced.  Town shall not dispose of any waste or substance produced from Town’s Work on the TCE Area whether through any drains or otherwise that would be in violation of any federal, state or local law or regulations.  Town shall make available to Grantor all Material Safety Data Sheets for materials used by Town in the TCE Area in connection with Town’s Work.  Town shall properly and safely store all substances or chemicals permitted on the TCE Area in compliance with all applicable fire codes and local, state and federal laws. Town shall provide to Grantor within three (3) days of filing the same, a copy of any list of substances required to be filed by Town with the Town of Cape Elizabeth Fire Department, and of any other filing required to be made by Town with any government agency, relating to substances kept or used in or on the TCE Area in connection with Town’s Work on the TCE Area.  In the event Town uses, releases or disposes of substances, notification of which to applicable authorities is required, Town shall so advise Grantor, and shall in addition notify such authorities.  Town shall not use in any way, or permit or suffer the use of the TCE Area or any part thereof or Grantor’s Lands, to either directly or indirectly prepare, produce, generate, manufacture, refine, treat, transport, store, maintain, handle, dispose of, transfer, or process any Hazardous Substance as defined in Section 11.1.  Town shall be responsible for disposing of its toxic materials, hazardous or other wastes, rubbish and refuse in connection with Town’s Work on the TCE Area.


11.1.
Definition.  For the purposes of this Right of entry, "Hazardous Substance" means any pollutant, contaminant, toxic or hazardous waste, dangerous substance, potentially dangerous substance, noxious substance, toxic substance, flammable, explosive, radioactive material, urea formaldehyde foam insulation, asbestos, PCB's, or any other substances the removal of which is required, or the manufacture, preparation, production, generation, use, maintenance, treatment, storage, transfer, handling or ownership of which is restricted, prohibited, regulated or penalized by any and all federal, state, county, or municipal statutes or laws now or at any time hereafter in effect, including but not limited to, the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. §§ 9601 et. seq.), the Hazardous Materials Transportation Act (49 U.S.C. §§ 1801 et. seq.), the Resource Conservation and Recovery Act (42 U.S.C. §§ 6901 et. seq.), the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et. seq.),  the Clean Air Act (42 U.S.C. §§ 7401 et. seq.), the Clean Water Act (33 U.S.C. §§ 1321 et. seq.), the Toxic Substances Control Act, as amended (15 U.S.C. §§ 2601 et. seq.), and the Occupational Safety and Health Act (29 U.S.C. §§ 651 et .seq.), as these laws have been amended or supplemented. 

12.
Waiver.  Except as otherwise specifically provided in this Agreement, no failure or delay on the part of Grantor in exercising any of its rights hereunder upon any failure by Town to perform or observe any condition, covenant or provision herein contained shall operate as a waiver thereof, nor shall any single or partial exercise of any of such rights preclude any other or further exercise thereof or the exercise of any other right hereunder.  Except as otherwise provided herein, no waiver or release of any of the terms, conditions or provisions of this Right of entry shall be valid or asserted or relied upon by Town or offered by it in any judicial proceeding or otherwise, unless the same is in writing and duly executed by Grantor.


13.
Severability.  The invalidity or unenforceability of any term, phrase, clause, Section, paragraph, restriction, covenant, Agreement or other provision of this Agreement, or any rider or amendment hereto, shall in no way affect the validity and enforceability of any other part hereof.


14.
Counterparts. This Agreement may be executed in multiple original counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument, and in pleading or proving the Agreement it shall not be necessary to produce more than one such counterpart, provided that such counterpart bears the signatures of both parties. 


15.
Entire Agreement.  The persons executing this Agreement on behalf of each of the parties, have the authority to bind each of the parties to the terms of this Agreement.  This Agreement, including any and all exhibits referred to herein, or delivered pursuant hereto, constitutes the entire indenture and agreement between Grantor and Town with respect to this Agreement, and supersedes all prior oral or written agreements, commitments or understandings, if any, with respect to this Agreement.  No amendment to this Agreement shall be binding unless in writing and signed by authorized representatives of both parties.  This Agreement is for the benefit of Town only and not for the benefit of any third party.  

[balance of page intentionally left blank; signature page immediately follows]

IN ACKNOWLEDGEMENT WHEREOF, this Agreement has been executed by Grantor and Town by its duly authorized representatives as of the date below of the last party to execute this Agreement.

GRANTOR:

KEYBANK NATIONAL ASSOCIATION
a national banking association

By:___________________________________

Name:  Michael P. Waldron
Title:    Designated Signer
Dated:_________________________________

GRANTEE:

THE TOWN OF CAPE ELIZABETH, MAINE
By:____________________________________

Name:  Michael K. McGovern
Title:    Town Manager
Dated:_________________________________
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